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It is a rule of this court that it will not dismiss an

action in equity ''if any cause of action is in fact

stated."

Swan V. Water Company (9 C. C. A.), 28 F.,

2d, 971, 974,

Plaintiffs are entitled to a decree for at least $50,000

(see main brief, paragraphs (c) to (f) page 2) if they
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are correct in their contention that the agreements of

October 10, 1921, require distribution of all assets of

Monidah Trust on the basis of 6000 shares.

It is important, therefore, that these contracts be

examined carefully.

That a total of 6000 shares was the basis for dis-

tribution is manifest, we submit, for these reasons:

(1) The entire purport and scope of the two main

agreements and the exhibits so disclose.

(2) No where is there any language permitting, or

even suggesting, the use of the old 4000 share certifi-

cate (whose ownership had been in litigation and dis-

pute) as a basis for distribution.

(3) The agreements of October 10, 1921, were the

final settlement papers in all of the litigation between

all of the heirs.

These papers so recite in particular and well chosen

language—that all disputes as to the validity of the

will and ^^the ownership of said 4000 shares of stock''

have been settled **by instruments in writing'' exe-

cuted by all the parties (R. 66).

That it was the plain purpose and intent of the par-

ties to distribute all assets of the company on a total

of 6000 shares, can be easily gathered from their differ-

ent provisions.

Especially is this so when the preceding acts and rel-

ative positions of the parties to these contracts are

kept in mind.
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By the amended bill it appears:

(a) That the deceased testator had made a unique

will.

It recited that all his property had been turned into

a holding company, Monidah Trust, that he was the

owner of all its shares and was dividing his property

by giving dilTerent certificates of shares to different of

his heirs (R. 50).

(b) That plaintiffs and their cousin, James E.

Murray, defendant herein, contested this will (R. 9).

That this cousin, James E. Murray, also claimed in

separate litigation against the widow, Mary Murray,

defendant herein, that certificate No. 6 for 4000 shares

was his by gift during the testator ^s lifetime.

The widow claimed the 4000 shares as residuary

legatee—insisting there had been no valid gift to James

E. Murray by her deceased husband.

This dispute over the 4000 shares, as pointed out,

was the subject of separate suit apart from the will

contest (R. 10-16, paragraphs 4 to 8 of the amended

bill).

Thus, the parties were in this situation when the

contracts of October 10, 1921, were executed;

(1) Ten thousand shares of Monidah Trust was

the authorized capital stock.

(2) About twenty-five certificates of shares (one of

which was No. 6 for 4000 shares) were found in en-
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velopes in testator's safe after his death, together with

his will.

Certificates for 2500 shares (out of a possible total

of 10,000 shares) were found indorsed to the plaintiffs'

father and themselves.

Certificate No. 6 with an indorsement to ** James E.

Murray," as he claimed. This was disputed by the

widow, who claimed the indorsement was to testator

himself, namely, ^^ James A. Murray."

(3) A pending contest of the will by defendant

nephew, James E. Murray (plaintiffs' cousin) who had

been joined by the plaintiffs.

(4) A separate litigation pending and undetermined,

between James E. Murray and Mary H. Murray over

the certificate No. 6 for 4000 shares.

What, then, were the contracts of October 10, 1921,

intended to do?

It is the plaintiffs' contention that they settled and

disposed of both disputes or controversies, first the

will contest, and second, the disputed ownership of the

4000 share certificate.

A moment's reflection conclusively shows this to be

so, we submit.

It seems to us that the slightest consideration of

the relative position of the parties proves this beyond

question.
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Here was a 4000 share certificate—recognized by

both sides as of great value and as very important

in deciding control of the company.

Plaintiffs' cousin, James E. Murray, an experienced

lawyer, of Butte, Montana, claimed this certificate as

a gift from the testator during his lifetime, although

it was found among the testator's papers.

The testator's widow, Mary Murray, claimed it as

residuary legatee under the alleged will.

Its ownership was the subject of a separate and bit-

ter controversy. Suit by James E. Murray had been

brought in the Superior Court at San Francisco for

its possession.

Both sides were represented by counsel of ability,

the widow by the late Mr. Thayer and James E. Mur-
ray by Mr. Walter Linforth.

We submit, it is not reasonable to suppose that James
E. Murray and his counsel, both of them lawyers, of

considerable experience, would consent to the probating

of the will (as it is admitted the agreements of Octo-

ber 10, 1921, provide for), and thus, establish the

widow's status beyond question as residuary legatee—

Without any agreement as to the final disposition of

this important block of the company's stock, nearly

one-half of all the shares of the company.

That is precisely what the defendants' position in

this case means—for they argue that even though the

settlement contracts

:
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(1) Explicitly provide and require liquidation of

all assets of Monidah Trust on a basis of 6000 shares

—

and apportion these shares among all the heirs—yet

since

(2) There is no provision in so many words (but

see page 25 of our main brief), directing the actual can-

cellation of the disputed 4000 share certificate.

(3) Therefore, defendant widow and James E. Mur-

ray were at liberty to later on, out of court, surrep-

titiously divide it up between them.

Did these contracts of October 10, 1921, settle the

dispute covering the 4000 shares as well as the will

contest itself?

This, it seems to us, is answered clearly once and

for all by the agreements themselves, and is recited

in so many words in the two exhibits attached to these

agreements.

By turning to Exhibit A (R. 26) providing for the

probate of the will and the apportioning of 6000 shares

between the heirs, among other things it will be found

that two of the parties are the Golden family, being

the fourth party to the agreement, and Anna Flynn as

the fifth party.

Final settlement with these two sets of heirs was

being made in this same agreement and the details

and payment to be made are found in part in para-

graphs 5, 6 and 7, pages 60-64 of the record.

Each of these two heirs was settled with by a cash

payment of $97,000.00.
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A separate agreement with each was entered into

and copies attached to the main contract of October

10, 1921, as Exhibits A and B.

By turning to pages 64-72 of the record, these two

exhibits, A and B, each dated October 10, 1921, will

be found set forth in fuU.

Each recites that the capital stock of the Monidah
Trust is 10,000 shares, that the deceased, James A.

Murray, died in May, 1921, leaving an alleged will and

naming his wife, Mary H. Murray, as residuary lega-

tee. Further that a contest of the will was made and

then follow these significant and to us conclusive re-

citals :

**7. After the death of said James A. Murray,

his nephew, James E. Murray, claimed to be the

owner of 4000 shares of the capital stock of the

party of the first part, evidenced by certificates

found among the effects of the deceased at the

time of his death, and instituted actions in va-

rious courts to determine his ownership of said

4000 shares. Said actions to determine the

ownership of said 4000 shares of said capital

stock are still pending and undetermined.

8. There is now pending litigation between

said James E. Murray and the party of the first

part, involving certain property rights of the

party of the first part.

9. The control of the party of the first part

(Monidah Trust) will be affected by the result of

said litigation commenced as aforesaid by said

James E. Murray to determine the ownership of

said 4000 shares.

10. It is for the best interest of the party of
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the first part and all of the shareholders, that

said litigation involving the validity of the al-

leged last will of said James A. Murray, de-

ceased, and said litigation affecting the owner-

ship of (60) said 4000 shares of stock, and all

litigation between James E. Murray and the

party of the first part, should be settled, com-

promised and terminated.

11. Said James E. Murray has this day

agreed to compromise and settle said litigation

involving the ownership of said 4000 shares of

stock, and all other litigation herein referred to,

by instruments in writing contemporaneous here-

with, executed by him and other parties to said

agreements, and said Anna M. Flynn has in one

of said instruments agreed to dismiss her grounds

of opposition to the probate of said will of said

James A. Murray, deceased, and has consented to

the probate thereof" (R. 65, 66, 70 and 71).

Thus, it appears beyond question, we again submit,

that all the parties to this settlement of October 10,

1921, understood that all litigation and disputes then

existing were settled by these contracts apportioning

6000 shares out of a total of 10,000 among the different

parties to these two litigations.

In the above quoted excerpt the parties said in so

many words:

(a) That it is to the best interests of all parties

that the will contest and the dispute over the owner-

ship of the 4000 share certificate ^'should be settled,

compromised and terminated," and further that the

parties have this day agreed to settle the litigation
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* involving the ownership of said 4000 shares/' by in-

struments in writing ^^contemporaneous herewith,'' exe-

cuted by all the parties.

There are no other agreements other than Exhibits

A and B found on pages 26 et seq. of the record and

these two settlements with the Golden and Flynn heirs

attached as exhibits to said contracts.

Let us, therefore, turn to Exhibit A (R. 26) named
by the parties in writing as the "instruments in writing

contemporaneous herewith" by which they settled the

dispute over the 4000 shares.

All of the heirs join in this contract except the chil-

dren of Mrs. T. J. Murray. Certain provisions are

made for these children and Mrs. T. J. Murray in the

body of the agreement, which are significant and show,

we submit, among other things the plain intent that

only 6000 shares of the authorized total of 10,000 shares

of the company shall be used in the distribution of its

assets. We will discuss these particular provisions in

their order.

The preambles of the contract recite:

(a) The relationship of the different parties to the

deceased testator.

(b) That a will has been filed under which certain

of the heirs claim certain of the shares, among which
are the plaintiffs, third parties, who claim 2500 shares.

(c) That no provision is made for Mrs. T. J. Mur-
ray, and
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(d) Certain of the parties are contesting the will.

Therefore, to settle their differences the parties agree

as follows:

(1) That contestants dismiss their proceedings and

permit the will to be probated.

(2) That there should be distributed to the parties

6000 shares, the same to be assigned and distributed

under a decree of distribution of the court wherein the

estate is being probated.

Then follows a list of the different persons who

are to receive these 6000 shares, the widow receiving

3100 shares, James E. Murray and his brother and

sister 1500 shares, the plaintiffs 900 shares and Mrs.

T. J. Murray 500 shares.

(Note of explanation:

The other two heirs, namely, the Golden and Flynn

branches of the family, w^ere settled with by the pay-

ment of the aforesaid sums of $97,000.00 each under

the terms of Exhibits A and B as above pointed out).

In the same paragraph two of this contract is found

a provision that if Mrs. T. J. Murray claims more

than 500 shares, that the first three parties will con-

tribute out of their above mentioned shares enough

to settle with her. It is provided in so many words

that the widow (first party) contribute 51 per cent

and the second and third parties, being James E. Mur-

ray (present defendant) and his brother and sister and

the plaintiffs should contribute 49 per cent—this 49

per cent to be apportioned among the second and

third parties '4n proportion to the amounts in which

they take as foresaid'' (R. 33).
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This is a very significant, plain and to the point pro-

vision.

Out of the total of 6000 shares, the widow receives

3100 or about 51 per cent—the second party, James E.

Murray and his brother and sister received 1500, and

the third parties 900, making a total of 6000, by adding

Mrs. T. J. Murray's 500 shares.

This provision for contribution is thus perfectly

plain and sensible—it requires if Mrs. T. J. Murray
cannot be settled with for the 500 shares, that any stock

coming to her over and above that amount be contrib-

uted 51 per cent by the widow and 49 per cent by the

two other parties, James E. Murray and his brother

and sister (second party) and the plaintiffs (third

party) ^'in proportion to the amounts which they take

as aforesaid."

Thus—by the plain terms of the contract, if 100

extra shares must be given to Mrs. T. J. Murray in

settlement, the second and third parties shall contrib-

ute 49, and the amount of the 49 shares to be con-

tributed by the plaintiffs would be as 900 is to a total

of 2400. By turning to the 1500 shares received by
James E. Murray and his brother and sister, Marcus
and May Murray, we find that James E. Murray is to

receive 250 shares, Marcus 450 and May 800.

Therefore, if 49 additional shares must be contrib-

uted by the second and third parties, it is entirely

proper that the plaintiffs (who receive 900) shall con-

tribute as 900 is to a total of 2400 shares, which is the

total given second and third parties by the contract.
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Now upon what theory is it just and right for the

plaintiffs to so contribute their proportion of shares, if

on the side and outside of the agreement entirely and

unknown to the plaintiffs, this disputed 4000 share

certificate is to be split up between the widow and

James E. Murray—thus making the second parties'

total 3500 shares in the company as against the amount

plainly set forth in the contract namely, 1500 shares.

(3) In paragraph three of the contract it is pro-

vided that if upon compromising with the children of

Mrs. T. J. Murray any sums remain from the proceeds

of the 500 shares, it shall ^^go and belong to the par-

ties of the second and third parts in the proportion in

which they take the stock in said Monidah Trust, as

herein provided."

Thus, we have a second provision recognizing that

the basis of the entire distribution of the assets of

Monidah Trust shall be upon the 6000 shares, and that

should any advantage come to the second and third

parties, James E. Murray and his brother and sister

on the one side and the plaintiffs as third parties on

the other, that it shall be divided among them as they

take stock under this contract, namely, 900 parts to the

plaintiffs and 1500 parts to the defendant, James E.

Murray, and his brother and sister.

The same argument, of course, follows, namely, that

the parties had no intent whatever to use in any way

the 4000 share certificate as a basis for distributing

the assets of the company.

By Exhibit A-1 (E. 40), the second main agreement

of October 10, 1921, we find that the first three parties

in Exhibit A (just referred to) formulate among them-
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selves a plan of distribution of all assets of Monidali

Trust.

Only the first three parties to the former and con-

temporaneous contract, Exhibit A, are parties to this

agreement—because the fourth and fifth parties, name-

ly the Golden and Flynn parties, have been settled with

by a cash payment of $97,000.00.

Thus, we see the first three parties, namely (1), the

widow, (2) James E. Murray and his brother and

sister and (3) the plaintiffs, are providing for liquida-

tion in accordance with their interests in the company

given to them by the contemporaneous agreement just

mentioned.

On pages 40-41 of the record we have the following

significant and important preambles or recitals, name-

ly:

''WHEREAS, contemporaneously with the exe-

cution of this agreement, the parties hereto have

entered into another agreement, bearing even

date herewith defining their interests in the

capital stock of Monidali Trust, a Delaware cor-

poration, which said agreement is hereby referred

to and made a part hereof with the same force

and effect as if set at length herein,

AND WHEREAS, it is the desire of all parties

hereto to liquidate the assets of the said Monidali

Trust and after the payment of its debts to ap-

portion and divide its properties among its stock-

holders according to law'' (R. 40-41).

Thus, we submit, that two main defendants, the

widow Mary Murray, and the cousin, James E. Murray
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(the two who got their heads together after these set-

tlement agreements and split up the 4000 shares be-

tween them) recognizing and reciting in words of the

plainest import that they have just executed an agree-

ment '^bearing even date herewith defining their in-

terests in the capital stock of the Monidah Trust,"

and that it is their desire ^Ho liquidate the assets'^

after payment of its debts *^and divide its properties

among its stockholders according to law."

On the same page of the record and by paragraph

one is found the express language directing that the

court having jurisdiction of the deceased testator's

estate shall distribute ^*the capital stock" of the com-

pany to the parties '^entitled thereto in accordance with

said other agreement above referred to," and that the

company's assets shall then ''be divided amongst its

then stockholders in the proportion in which they then

own stock." The board of directors are authorized to

convert certain properties into cash and distribute ''to

the said stockholders in the proportions to which they

are entitled."

At the top of page 42 in the same paragraph is a

further provision that the mining properties be sold

by the board and the cash proceeds "shall thereupon

be divided between the said stockholders in proportion

to their respective interests."

The defendants were represented by lawyers of abil-

ity when these contracts were drawn, approved and

signed.

Laying that consideration aside—what would any

ordinary, fair minded business man of average intelli-

gence understand by such language, when it is recited
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that the parties have just defined their interests, by a

contemporaneous agreement, in the stock of the com-

pany, that they desire to liquidate its assets among its

stockholders and then use language requiring distribu-

tion by the board among its ^'then stockholders in the

proportion which they then own stock,'' and ^^be di-

vided between the said stockholders in proportion to

their respective interests."

We respectfully submit, that these two well pre-

pared contracts carefully point out that the widow's

shares shall be 3100 in number and James E. Mur-

ray's shares 250 in number and the plaintiffs 900 in

number, and that they cannot be construed to permit

the widow to increase her number of shares to 5100,

James E. Murray his number to 2250, while the plain-

tiffs' 900 remain the same. In this way at least $50,-

000 of the plaintiffs' money was given away without

their knowledge.

At the end of paragraph 4 (R. 45) it is required

that the parties go before the probate court having

jurisdiction over their uncle's estate and apply for a

distribution ''of the capital stock of the Monidah Trust

to which they are respectively entitled."

This was done by the parties and the petition for dis-

tribution is found at pages 48-55 of the record.

This petition follows the directions of this provi-

sion of the contract of October 10, 1921, and asks dis-

tribution of the 6000 shares in precisely the same pro-

portions and amounts as set forth in the contract. Ex-

hibit A.



16 U. S. Circuit Court of Appeals

The petition by paragraph four (R. 50) quotes the

provision of the will in the testator's words reciting

that he is ^^the owner of all of the issued shares of

the capital stock" of the Monidah Trust and has exe-

cuted various certificates and bequeaths them to the

persons to whom he has had them issued, etc.

Then follows in the petition for distribution by para-

graph 5 this significant language ^^that all of the per-

sons having any interest in the said certificates and

the said stock of the said Monidah Trust, on the 10th

day of October, 1921, entered into a certain agreement
* * * and petitioners then ask that the 6000 shares be

distributed to them in accordance therewith. Then

follows the itemized list of the heirs and shares to each

exactly as it was in the agreement of October 10, 1921.

The point on this is—that the only theory upon which

the widow, Mary H. Murray, could possibly take or

receive any part of the 4000 share certificate was that

it formed a part of the estate of her deceased husband

and fell to her as residuary legatee.

No part of these 4000 shares was ever assigned to

any person by any decree of the court having juris-

diction over the estate of the deceased, James A. Mur-

ray.

The thought might occur to anyone reading this

record and the facts surrounding this subsequent, sur-

reptitious act of the defendants in dividing up the

4000 share certificate, that it was a rather poor effort

to make the value of deceased's estate considerably less

for taxation purposes. This result would obviously fol-

low if on the side the defendants, Mary Murray,
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and James E. Murray, by a consent decree in the court

trying the title to the 4000 share certificate made it

appear that the shares did not belong to the estate

but to a donee during the lifetime of the deceased. By
such a scheme, if this was the intent of the two parties,

two-fifths of all the value of Monidah Trust would have

been distributed free of inheritance taxes.

However that may be, we submit the device has

harmed the plaintiffs to the extent of $50,000.00 in

cash on account of assets already distributed, as

pointed out on page 2 of our main brief.

The defense of laches is raised.

Under the facts in this case we think Nave-McCord
Company v, Ranmey, 29 F., 2nd, 383, 391 (8 C. C. A,),

is peculiarly applicable.

The court of appeals in its opinion said:

^* These were her own people—her father had

made her brothers trustees of her estate; her

uncle was her father's partner; his son. Col.

McCord, was her cousin. They were naturally

the last persons on earth whose acts she would

feel called upon to investigate. She rightfully

had far greater confidence in their business

judgment than in her own. Unless, therefore,

the mere lapse of a long period of time con-

stitutes laches, we do not see how that doctrine

can properly be invoked against her.''

We respectfully submit the decree of the district

court should be reversed—and ask that it be directed

to try the case on its merits—both branches of the
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controversy in one action if this court deems proper

—

and duly separated if its opinion is otherwise on the

point of misjoinder.
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